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                           T.S.(M) 67 of 2014 

         Md. Sobur Uddin –Vs- Musstt. Monsuria Kachar Bhanu & Ors 

 

HIGH COURT FORM NO- (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

DISTRICT- BONGAIGAON 

      IN THE COURT OF MUNSIFF AT NORTH SALMARA : ABHAYAPURI 

Present- Amarendra Hazarika, A.J.S. 

Wednesday the 11th day of February, 2015 

                   Title Suit (M) No. 67/2014 

 

                   Md. Sobur Uddin, 

                   S/o Abdul Kader, 

                   R/o. Vill & P.S. Mererchar,  

                   P.O. Kushbari,   

                   Dist. Bongaigaon, Assam. 

                                      ..................... Plaintiff 

                          -Vs- 

                  1. Musstt. Monsuria Kachar Bhanu, 

                  W/o. Md. Sobur Uddin, 

                                         

                  2. Md. Kurpan Ali, 

                  S/o. Late Kitab Ali,  

 

                  3. Musstt. Kod Bhanu,  

                  W/o. Md. Kurpan Ali, 

 

                  4. Rezmina Khatun, 

                  D/o. Md. Kurpan Ali, 

 

                  5. Rofiqul Islam, 

                  S/o Md. Kurpan Ali, 

.                  All are resident of Vill. Bartalowa, 

                  P.O. & P.S. Dhaligaon,  

                  Dist. Chirang, B.T.A.D. Assam. 

                                       ............... Defendants 

 

This suit coming for final hearing on 04-02-15 in presence of 

Mr. S. Alom and L. Rahman Advocate of the plaintiff 

And stood for consideration to this day, the court delivered the following 

judgment.                
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                   EX-PARTE JUDGMENT 

             (Suit for restitution of conjugal rights) 

1. The brief fact of the plaintiff’s case is that the plaintiff and defendant no.1 

solemnized their marriage according to Muslim Law on 12.04.2009. After 

marriage defendant no.1 was brought to the house of plaintiff at Mererchar to 

lead their conjugal life. During the period of conjugal life after passing of two 

years from the date of marriage the defendant no.1 gave birth to a female child 

who is now aged about 3 years. The plaintiff during the period of conjugal right 

provided proper care, dear and maintenance to the defendant no.1 as 

responsible husband. Suddenly on 29.05.2014 at about 6.00 p.m. the 

defendant no. 2, 3, 4 and 5 brought the defendant no.1 and the minor 

daughter into their home as “Nayor” for a week with a promise that after a 

week they would return back her matrimonial home. But after passing of 10/12 

days, the plaintiff send his grandfather to the paternal house defendant no.1 to 

bring back her but she refused to come back due to ill-advice of defendant no. 

2, 3, 4 and 5. Again after some days plaintiff’s uncle namely Abdur Roshid went 

to the house of defendants to bring back defendant no.1 but the other 

defendants proposed that they would allow the defendant no.1 to perform 

conjugal life with the plaintiff with a condition that plaintiff would have to reside 

at the home of defendant no.2 as “ghar jamai”. Lastly on 30.08.2014 the 

plaintiff along with 7/8 numbers of his village elderly persons went to the house 

of defendant no.2 to bring back defendant no.1 and requested other 

defendants to sent back defendant no.1 but the defendants refused without 

any reasonable cause and excuse. Hence this case. The following reliefs are 

sought by the plaintiff: 

a) A decree for declaration that the defendant no.1 is legally married wife 

of the plaintiff and as such the plaintiff has every right to resume 

peaceful conjugal life alongwith the defendant no.1; 

b) An order of permanent injunction restraining the defendant no. 2, 3, 4 
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and 5 not give any ill advice to defendant no.1 on the peaceful conjugal 

life between plaintiff and defendant no.1; 

c) A decree of declaration that the defendant no.1 will not entitle to get 

any maintenance allowance from the plaintiff if she finally determine  

with her decision not to come back towards her matrimonial home; 

d) Cost of the suit and   

e) Any other relief (s) to which the plaintiff is entitled. 

 

2. The defendants did not appear after receiving summons and the suit 

proceeded ex-parte against them. As the defendants have not filed any written 

statement no issues framed. 

 

3. The plaintiff examined himself as the sole witness. I have heard the argument 

advanced by learned counsel for the plaintiff. 

 

4.  DECISSIONS, DISCUSSIONS AND REASIONS THEREOF: 

P.W.1 Md. Sobur Uddin, the plaintiff deposed that the defendant no.1 is his 

wife. On 12.04.2009 he solemnized his marriage with defendant no.1 as per 

Muslim Law and brought defendant no.1 to his home situated at Mererchar and 

started conjugal life with her. After 2 years of their marriage a girl child namely 

Suhana Parbin born out of their wedlock whose present age is about 3 ½ years.  

During the period of conjugal right he provided proper care, dear and 

maintenance to the defendant no.1 as responsible husband. Suddenly on 

29.05.2014 at about 6.00 p.m. the defendant no. 2, 3, 4 and 5 brought the 

defendant no.1 and the minor daughter into their home as “Nayor” for a week 

with a promise that after a week they would return back her matrimonial home.  

His grandfather went to bring back defendant no.1 after passing of 12 days 

when the defendant no.1 did not return but she refused to return back. 

Thereafter his uncle namely Abdur Roshid went to bring back the defendant 
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no.1 but the defendants told him that for subsistence conjugal life between 

plaintiff and defendant no.1, the plaintiff would have to reside at the home of 

defendants as “ghar jamai”. Lastly on 30.08.2014 he sent 7/8 numbers of his 

village elderly persons to bring back defendant no.1 but the defendants 

reiterated same things and threaten them with dire consequences. 

 

5. The testimony of the plaintiff i.e. P.W.1 remained unrebutted as none of the 

defendants cross examined him. But upon consideration of P.W.1’s testimony I 

found variations between pleading and proof. The plaintiff in paragraph no.5 of 

his plaint stated that he went to bring back defendant no.1 on 30.08.2014 

alongwith 7/8 numbers of his village elderly persons but in his evidence as 

P.W.1 he deposed that he sent 7/8 persons of his village elderly persons to 

bring back defendant no.1. Further in the evidence-in-chief on affidavit, in the 

verification part P.W.1 deposed that the statement made in the 

evidence-in-chief on affidavit are true to the best of his knowledge and belief. 

Now, in the entire testimony nowhere P.W.1 mentioned about his visit to 

defendant no.1. He deposed about visiting of his grandfather, his uncle and 7/8 

village elderly persons to the house of defendants. Hence in my considered 

opinion the basis of knowledge of P.W.1 about the refusal by defendant no.1 to 

continue her conjugal life with him are the informations which he gathered 

from his grandfather, uncle and 7/8 village elderly persons but he has not 

examined any one of those persons who visited the house of defendants. 

Therefore how could he say that the defendant no.1 refused to stay with him?     

The fact that the defendant no.1 is the legally wedded wife of plaintiff has been 

proved by the plaintiff. But the plaintiff has failed to prove that the defendant 

no.1 refused to stay with him without any lawful ground and excuse. Further 

the plaintiff has also failed to prove the fact whether he has made any 

endeavor to bring back defendant no.1. During the argument the learned 

counsel for the plaintiff submitted that the suit proceeded ex-parte as such 
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defendants failed to cross examine the P.W.1 and hence plaintiff has proved its 

case. But I do not agree with the learned counsel for the plaintiff because the 

plaintiff is to stand on its own legs default of defendants to cross examining 

P.W.1 will not exempt the plaintiff from proving its own case. Therefore I do not 

find the preponderance of probability in favour of the plaintiff. Hence the 

plaintiff is not entitled for any decree. 

 

                              O R D E R 

The suit is dismissed with cost.  

    Prepare decree accordingly. 

Given under my hand and seal of this court on this 11th day of February, 2015.  

 

TYPED BY ME             

                                AMARENDRA HAZARIKA 

                                     MUNSIFF    

                            NORTH SALMARA : ABHYAPURI                             

 

                          A P P E N D I X 

 

 PLAINTIFF  EXHIBITS:- 

Nil. 

 

DEFENDANTS  EXHIBITS:- 

Nil. 

 

PLAINTIFF’S WITNESSES: 

PW1: Md. Sobur Uddin, the plaintiff. 

 

DEFENDANT’S WITNESSES: 

None. 

 

                               

                                AMARENDRA HAZARIKA 

                                     MUNSIFF    

                            NORTH SALMARA : ABHYAPURI                             

 


